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4 COMPLIANCE BOARD —AUTHORITY AND PROCEDURES-GENERALLY
¢ ANNOUNCEMENT OF VIOLATION FOUND BY COMPLIANCEBOARD,
SUFFICIENT

4 EXCEPTIONS PERMITTING CLOSED SESSIONS—LEGALADVICE, § 10-
508(a)(5) WITHIN EXCEPTION
¢ DISCUSSION WITH TOWN ATTORNEY

¢ EXCEPTIONS PERMITTING CLOSED SESSIONS—LITIGATION, § 10-
508(a)(8) WITHIN EXCEPTION
¢ DISCUSSION WITH COUNSEL AND LOBBYISTS REGARDING
ADVANCING POSITION ALREADY ADOPTED PUBLICLY

¢ MINUTES OF CLOSED SESSION—GENERALLY
¢ WRITTEN CLOSING STATEMENT PREPARED BEFORE A CLOSED
SESSION NOT A SUBSTITUTE FOR SEALED MINUTES OF THE
SESSION

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

July 23, 2014

Re: Town Council of the Town of Chevy Chase
Miriam Schoenbaum, Complainant

Miriam Schoenbaum (“Complainant”) alleges that Tlesvn Council of
the Town of Chevy Chase violated the Open Meetigs(the “Act”) in
two ways during the Council’'s April 9, 2014 meetingThe Town
responded and provided us with the relevant meelmgiments.

1. Whether the Council announced the issuance of 9 BI@@inions
99 (2014) at the next public meeting.

Complainant alleges that the Council violated phavision of the Act
that requires public bodies to announce violatiémsnd by this Board.
That provision, State Government Article 8§ 10-50Q,7provides, in
relevant part, as follows:
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If the Board determines that a violation [of thet]Alsas
occurred: . . . at the next open meeting afterBbard has
issued its opinion, a member of the public bodyllsha
announce the violation and orally summarize thaiopi. .

On March 20, 2014, the Board issued an opiniohdbatained several
determinations that the Council had violated thet. Asee 9 OMCB
Opinions99 (2014): On April 4, the mayor announced the issuancéef t
opinion on the Town’s website. The Council's neogten meeting
occurred on April 9. The minutes of that meetirggrbt reflect any oral
announcement of the violations. From the minuBssnplainant infers that
the violations were not announced at the meetingesponse, the Council
informs us that the Mayor did announce the violaiat that meeting, and
it provided us with the statement she read.

We conclude that the Council complied with § 1@530). We
encourage members of the public to pose their gumssfirst to a member
or the staff of the public body, as those individuean often address a
concern faster than we can through the Act's complarocedures.
Likewise, we suggest that public bodies might gamiloid complaints such
as these by documenting, in their minutes, theimmance with the
requirement.

2. Whether the Council permissibly met in closed sassvith the
lawyers and consultants it had engaged to advottatposition on
a transportation project

Complainant next alleges that the Council violateel Act by closing
the April 9 meeting to discuss matters that did faditwithin the statutory
provisions, or “exceptions,” on which the Counalied as authority for
excluding the public. When a public body’'s meetisgubject to the Act,
the public body may meet behind closed doors omlgiscuss one of the
fourteen subjects listed in 8 10-508(a). Furthmfore the public body
meets in closed session, its presiding officer nulistlose, on a written
statement, the exception that authorizes the ewclusf the public, the
topics to be discussed, and the public body’'s medso excluding the
public. 8 10-508(d). After the closed sessiom @mnthe minutes of its next
open session, the public body must provide a sumroamwhat actually
occurred in the closed session. § 10-509(c). Pubdidies must keep
minutes of all meetings, open or closed, subje¢h#&Act; closed-session
minutes are to be “sealed and not open to pubsipaantion.” § 10-509(b),

! Our opinions are posted ftp://www.oag.state.md.us/Opengov/Openmeetings
/board.htm
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(c). Nonetheless, sealed minutes are to be alaifab our inspection in
connection with a complaint under the Act. 8§ 1@-5(c)(2).

As relevant here, the Council prepared a writtéatement that
disclosed that the Council would close the Aprilnfeeting under two
exceptions: the one in 8§ 10-508(a)(7) for “consodf] with counsel to
obtain legal advice” and the one in § 10-508(aj{8)“consult[ing] with
staff, consultants, or other individuals about pegar potential litigation.”
For the 8§ 10-508(a)(7) “legal advice” exceptiore thouncil disclosed that
it would discuss Public Information Act “request®rh ACT and legal
advice related thereto.” For the § 10-508(a)(8ptémtial litigation”
exception, the Council disclosed that it would dsx “Purple Line
potential litigation, and legal advice related #ier” The Council stated
that it was closing the meeting “[tjo preserve tunfidentiality of the
discussions.”

The Council later reported on the events of tlesedl session in the
summary that it included in its minutes of the A®iopen session. The
Council apparently did not keep separate minutahefclosed session; its
attorney has advised our staff that the Councilpgetb the summary as
those minutes. The summary states that the ngeets closed under “8
10-508(a)(7) to consult with counsel to obtain legdvice on matters
related to the proposed Purple Line project andersatelated to Maryland
Public Information Act requests; and pursuant to..8 10-508(a)(8) to
consult with staff, consultants, or other indivitluabout potential litigation
related to the proposed Purple Line project.” e Touncil disclosed the
presence of the Town Attorney and the participatiop telephone, of
“Terrence Heubert of the law firm of Buchanan, Irsgdl & Clooney PC;
Matt Ginsberg of the law firm of Chambers, Conlon Hartwell; and
Robert Garagiola of the law firm of Alexander & @ler.”

Not all of the “law firms” identified in the summgaare law firms; not
every person listed as being “of” those firms idawyer. Buchanan,
Ingersoll & Clooney’s website describes the firmaa%$aw firm” and refers
to its “lawyers and government relations profesaisri Mr. Heubert is
listed there as a “government relations profes$iosad is not a lawyer.
Chambers, Conlon & Hartwell describes itself aggavernment relations
firm”; it is not a law firm, and Mr. Ginsberg is ha lawyer. Alexander &
Cleaver is a law firm; Mr. Garagiola is a lawyeAs for the relationships
among these firms and the Town, the Town contragtgd Buchanan,
Ingersoll & Clooney (“Buchanan”). In the contratttat Complainant
provided to us, Buchanan undertook to “provide Goreent Relations
services to the Town with respect to strategy dgwekent and
implementation of the Town Government Relationdiatives.” The
contract lists the other two firms as its “subcantors.” It thus appears
that the Council met with its lawyer, its lobbyisthd a lawyer and a
lobbyist who were “subcontractors.” As to the tomt of the discussions
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in the closed session, the Council, in its resppadds the information that
the Council “received legal advice on the EndangeBpecies Act as it
relates to the Purple Line” as well as on the Mamgll Public Information
Act.

Complainant questions whether the “potentiagdtion” and “legal
advice” exceptions extend to the Council’s disaussiwith members of a
firm that “would not be providing legal advice tieet Chevy Chase Town
Council.” Specifically, she alleges that if theu@ail “discussed lobbying
or any other topic with Buchanan and/or its twocaniractors during the
closed session on April 9, except as provided in§S®-508(a), then [the
Council] violated [the Act].” As we will explain, & conclude that the
subjects that the Council disclosed as the topics#tsoApril 9 closed
meeting fell within these two exceptions.

The “potential litigation” exception allows a pubbody to discuss a
particular matter with its “staff, consultants, @her individuals,” whether
or not the public body’s own lawyer is present. amy event, the Town
Attorney was there. While we have not had the sictato opine broadly
on whether the exception extends to consultatioite @bbyists about
potential litigation, we have construed the exeapto include discussions
about alternatives to litigation in a particularttea Seg¢ e.g, 1 OMCB
Opinions56, 60 (1994). The “legal advice” exception, vessér concluded,
requires the giving of legal advice by a lawyert ibaloes not preclude the
presence of people assisting the lawyer with arergtanding of the issues.
See, e.g.1 OMCB Opinionsl, 5 (1992); 8BOMCB Opinionsl61, 163-64
(2013).

Here, from the information provided to us, it apgethat the Council
met with lawyers to receive legal advice on twotiges and met with
lawyers and government relations consultants touds potential litigation
regarding the Purple Line. Those discussions vhin the exceptions
claimed. Had the meeting been attended only byGbencil and non-
lawyer “government relations professionals,” and ktze Council claimed
only the *“legal advice” exception, our conclusioromld have been
different. And, had the Council members used theetmg with the
Town’s lawyers and consultants to decide what mwsthe Council should
take with regard to the Purple Line, such a potigcussion would likely
have exceeded the bounds of both excepti@ee, e.g 6 OMCB Opinions
145, 149 (1995) (city council exceeded the scopethef legal advice
exception when, during the closed session in whicheard the city
attorney’s advice on regulating the use of the'sibpardwalk, it asked him
to draft an ordinance). Here, however, the Courad evidently
formulated its position on the Purple Line well dxef the April 9 meeting;
the March 20 opinion that the Compliance Board adlswn an earlier
complaint involved the Council’s interviews of owdls lawyers to advocate
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the position that the Council had decided to takee9 OMCB Opinionsat
100.

We add an observation about the Council’s docuatem of this
meeting. The adoption of a closed-session summaarhe minutes of a
closed session can be problematic, and it was @mudtic here. The two
forms of documentation serve different purposesianuost cases are not
interchangeable. A closed-session summary is deditp be public, and it
therefore contains only the information about asetb session that the
public body deems non-confidential. It serves las public’'s way of
determining whether the topics that the public ba@tyually discussed
matched the topics that the public body said thaould discuss in closed
session. From the summary, the public should bksable to broadly
ascertain whether the actual discussion fell witihi@ exceptions that the
public body claimed as a basis for excluding thblipu By contrast, true
minutes of a closed session are by design confalentinder the Act, they
are “sealed” and available to us only on the caodlithat we keep them
confidential—and ideally reflect the topics dissed in some detail.
Sealed minutes serve not just as a means by whelpublic body may
keep a confidential record of the session, but,asaol, more importantly
here, as the primary means by which we can deterrhia legality of a
closed meeting.See, e.¢g.8 OMCB Opinionsl76, 178 (2013) (explaining
the function of closed-session minutes). Sealenutas therefore should
specify the confidential matter in enough detail fas to determine
compliance. That the Council’'s summary did nofisafas closed-session
minutes is suggested by the Council’s elaboraboiy in its response, that
it had discussed Endangered Species Act issuestsiitbunsel.

Conclusion
From the information available to us, we concltitet the Council did
not violate the Act in either of the ways alleg@¢e encourage the Council
to document its closed sessions in sealed minutes.

Open Meetings Compliance Board

Monica J. Johnson, Esquire
Wanda Martinez, Esquire
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4 COMPLIANCE BOARD —AUTHORITY AND PROCEDURES-GENERALLY
¢ ANNOUNCEMENT OF VIOLATION FOUND BY COMPLIANCEBOARD,
SUFFICIENT

4 EXCEPTIONS PERMITTING CLOSED SESSIONS—LEGALADVICE, § 10-
508(a)(5) WITHIN EXCEPTION
¢ DISCUSSION WITH TOWN ATTORNEY
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SESSION
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July 23, 2014

Re: Town Council of the Town of Chevy Chase
Miriam Schoenbaum, Complainant

Miriam Schoenbaum (“Complainant”) alleges that Tlesvn Council of
the Town of Chevy Chase violated the Open Meetigs(the “Act”) in
two ways during the Council’'s April 9, 2014 meetingThe Town
responded and provided us with the relevant meelmgiments.

1. Whether the Council announced the issuance of 9 BI@@inions
99 (2014) at the next public meeting.

Complainant alleges that the Council violated phavision of the Act
that requires public bodies to announce violatiémsnd by this Board.
That provision, State Government Article 8§ 10-50Q,7provides, in
relevant part, as follows:
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If the Board determines that a violation [of thet]Alsas
occurred: . . . at the next open meeting afterBbard has
issued its opinion, a member of the public bodyllsha
announce the violation and orally summarize thaiopi. .

On March 20, 2014, the Board issued an opiniohdbatained several
determinations that the Council had violated thet. Asee 9 OMCB
Opinions99 (2014): On April 4, the mayor announced the issuancéef t
opinion on the Town’s website. The Council's neogten meeting
occurred on April 9. The minutes of that meetirggrbt reflect any oral
announcement of the violations. From the minuBssnplainant infers that
the violations were not announced at the meetingesponse, the Council
informs us that the Mayor did announce the violaiat that meeting, and
it provided us with the statement she read.

We conclude that the Council complied with § 1@530). We
encourage members of the public to pose their gumssfirst to a member
or the staff of the public body, as those individuean often address a
concern faster than we can through the Act's complarocedures.
Likewise, we suggest that public bodies might gamiloid complaints such
as these by documenting, in their minutes, theimmance with the
requirement.

2. Whether the Council permissibly met in closed sassvith the
lawyers and consultants it had engaged to advottatposition on
a transportation project

Complainant next alleges that the Council violateel Act by closing
the April 9 meeting to discuss matters that did faditwithin the statutory
provisions, or “exceptions,” on which the Counalied as authority for
excluding the public. When a public body’'s meetisgubject to the Act,
the public body may meet behind closed doors omlgiscuss one of the
fourteen subjects listed in 8 10-508(a). Furthmfore the public body
meets in closed session, its presiding officer nulistlose, on a written
statement, the exception that authorizes the ewclusf the public, the
topics to be discussed, and the public body’'s medso excluding the
public. 8 10-508(d). After the closed sessiom @mnthe minutes of its next
open session, the public body must provide a sumroamwhat actually
occurred in the closed session. § 10-509(c). Pubdidies must keep
minutes of all meetings, open or closed, subje¢h#&Act; closed-session
minutes are to be “sealed and not open to pubsipaantion.” § 10-509(b),
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(c). Nonetheless, sealed minutes are to be alaifab our inspection in
connection with a complaint under the Act. 8§ 1@-5(c)(2).

As relevant here, the Council prepared a writtéatement that
disclosed that the Council would close the Aprilnfeeting under two
exceptions: the one in 8§ 10-508(a)(7) for “consodf] with counsel to
obtain legal advice” and the one in § 10-508(aj{8)“consult[ing] with
staff, consultants, or other individuals about pegar potential litigation.”
For the 8§ 10-508(a)(7) “legal advice” exceptiore thouncil disclosed that
it would discuss Public Information Act “request®rh ACT and legal
advice related thereto.” For the § 10-508(a)(8ptémtial litigation”
exception, the Council disclosed that it would dsx “Purple Line
potential litigation, and legal advice related #ier” The Council stated
that it was closing the meeting “[tjo preserve tunfidentiality of the
discussions.”

The Council later reported on the events of tlesedl session in the
summary that it included in its minutes of the A®iopen session. The
Council apparently did not keep separate minutahefclosed session; its
attorney has advised our staff that the Councilpgetb the summary as
those minutes. The summary states that the ngeets closed under “8
10-508(a)(7) to consult with counsel to obtain legdvice on matters
related to the proposed Purple Line project andersatelated to Maryland
Public Information Act requests; and pursuant to..8 10-508(a)(8) to
consult with staff, consultants, or other indivitluabout potential litigation
related to the proposed Purple Line project.” e Touncil disclosed the
presence of the Town Attorney and the participatiop telephone, of
“Terrence Heubert of the law firm of Buchanan, Irsgdl & Clooney PC;
Matt Ginsberg of the law firm of Chambers, Conlon Hartwell; and
Robert Garagiola of the law firm of Alexander & @ler.”

Not all of the “law firms” identified in the summgaare law firms; not
every person listed as being “of” those firms idawyer. Buchanan,
Ingersoll & Clooney’s website describes the firmaa%$aw firm” and refers
to its “lawyers and government relations profesaisri Mr. Heubert is
listed there as a “government relations profes$iosad is not a lawyer.
Chambers, Conlon & Hartwell describes itself aggavernment relations
firm”; it is not a law firm, and Mr. Ginsberg is ha lawyer. Alexander &
Cleaver is a law firm; Mr. Garagiola is a lawyeAs for the relationships
among these firms and the Town, the Town contragtgd Buchanan,
Ingersoll & Clooney (“Buchanan”). In the contratttat Complainant
provided to us, Buchanan undertook to “provide Goreent Relations
services to the Town with respect to strategy dgwekent and
implementation of the Town Government Relationdiatives.” The
contract lists the other two firms as its “subcantors.” It thus appears
that the Council met with its lawyer, its lobbyisthd a lawyer and a
lobbyist who were “subcontractors.” As to the tomt of the discussions
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in the closed session, the Council, in its resppadds the information that
the Council “received legal advice on the EndangeBpecies Act as it
relates to the Purple Line” as well as on the Mamgll Public Information
Act.

Complainant questions whether the “potentiagdtion” and “legal
advice” exceptions extend to the Council’s disaussiwith members of a
firm that “would not be providing legal advice tieet Chevy Chase Town
Council.” Specifically, she alleges that if theu@ail “discussed lobbying
or any other topic with Buchanan and/or its twocaniractors during the
closed session on April 9, except as provided in§S®-508(a), then [the
Council] violated [the Act].” As we will explain, & conclude that the
subjects that the Council disclosed as the topics#tsoApril 9 closed
meeting fell within these two exceptions.

The “potential litigation” exception allows a pubbody to discuss a
particular matter with its “staff, consultants, @her individuals,” whether
or not the public body’s own lawyer is present. amy event, the Town
Attorney was there. While we have not had the sictato opine broadly
on whether the exception extends to consultatioite @bbyists about
potential litigation, we have construed the exeapto include discussions
about alternatives to litigation in a particularttea Seg¢ e.g, 1 OMCB
Opinions56, 60 (1994). The “legal advice” exception, vessér concluded,
requires the giving of legal advice by a lawyert ibaloes not preclude the
presence of people assisting the lawyer with arergtanding of the issues.
See, e.g.1 OMCB Opinionsl, 5 (1992); 8BOMCB Opinionsl61, 163-64
(2013).

Here, from the information provided to us, it apgethat the Council
met with lawyers to receive legal advice on twotiges and met with
lawyers and government relations consultants touds potential litigation
regarding the Purple Line. Those discussions vhin the exceptions
claimed. Had the meeting been attended only byGbencil and non-
lawyer “government relations professionals,” and ktze Council claimed
only the *“legal advice” exception, our conclusioromld have been
different. And, had the Council members used theetmg with the
Town’s lawyers and consultants to decide what mwsthe Council should
take with regard to the Purple Line, such a potigcussion would likely
have exceeded the bounds of both excepti@ee, e.g 6 OMCB Opinions
145, 149 (1995) (city council exceeded the scopethef legal advice
exception when, during the closed session in whicheard the city
attorney’s advice on regulating the use of the'sibpardwalk, it asked him
to draft an ordinance). Here, however, the Courad evidently
formulated its position on the Purple Line well dxef the April 9 meeting;
the March 20 opinion that the Compliance Board adlswn an earlier
complaint involved the Council’s interviews of owdls lawyers to advocate
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the position that the Council had decided to takee9 OMCB Opinionsat
100.

We add an observation about the Council’s docuatem of this
meeting. The adoption of a closed-session summaarhe minutes of a
closed session can be problematic, and it was @mudtic here. The two
forms of documentation serve different purposesianuost cases are not
interchangeable. A closed-session summary is deditp be public, and it
therefore contains only the information about asetb session that the
public body deems non-confidential. It serves las public’'s way of
determining whether the topics that the public ba@tyually discussed
matched the topics that the public body said thaould discuss in closed
session. From the summary, the public should bksable to broadly
ascertain whether the actual discussion fell witihi@ exceptions that the
public body claimed as a basis for excluding thblipu By contrast, true
minutes of a closed session are by design confalentinder the Act, they
are “sealed” and available to us only on the caodlithat we keep them
confidential—and ideally reflect the topics dissed in some detail.
Sealed minutes serve not just as a means by whelpublic body may
keep a confidential record of the session, but,asaol, more importantly
here, as the primary means by which we can deterrhia legality of a
closed meeting.See, e.¢g.8 OMCB Opinionsl76, 178 (2013) (explaining
the function of closed-session minutes). Sealenutas therefore should
specify the confidential matter in enough detail fas to determine
compliance. That the Council’'s summary did nofisafas closed-session
minutes is suggested by the Council’s elaboraboiy in its response, that
it had discussed Endangered Species Act issuestsiitbunsel.

Conclusion
From the information available to us, we concltitet the Council did
not violate the Act in either of the ways alleg@¢e encourage the Council
to document its closed sessions in sealed minutes.

Open Meetings Compliance Board

Monica J. Johnson, Esquire
Wanda Martinez, Esquire



9 Official Opinions of the Compliance Board 127 (2014)

4 COMPLIANCE BOARD —AUTHORITY AND PROCEDURES-GENERALLY
¢ ANNOUNCEMENT OF VIOLATION FOUND BY COMPLIANCEBOARD,
SUFFICIENT
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SESSION
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July 23, 2014

Re: Town Council of the Town of Chevy Chase
Miriam Schoenbaum, Complainant

Miriam Schoenbaum (“Complainant”) alleges that Tlesvn Council of
the Town of Chevy Chase violated the Open Meetigs(the “Act”) in
two ways during the Council’'s April 9, 2014 meetingThe Town
responded and provided us with the relevant meelmgiments.

1. Whether the Council announced the issuance of 9 BI@@inions
99 (2014) at the next public meeting.

Complainant alleges that the Council violated phavision of the Act
that requires public bodies to announce violatiémsnd by this Board.
That provision, State Government Article 8§ 10-50Q,7provides, in
relevant part, as follows:
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If the Board determines that a violation [of thet]Alsas
occurred: . . . at the next open meeting afterBbard has
issued its opinion, a member of the public bodyllsha
announce the violation and orally summarize thaiopi. .

On March 20, 2014, the Board issued an opiniohdbatained several
determinations that the Council had violated thet. Asee 9 OMCB
Opinions99 (2014): On April 4, the mayor announced the issuancéef t
opinion on the Town’s website. The Council's neogten meeting
occurred on April 9. The minutes of that meetirggrbt reflect any oral
announcement of the violations. From the minuBssnplainant infers that
the violations were not announced at the meetingesponse, the Council
informs us that the Mayor did announce the violaiat that meeting, and
it provided us with the statement she read.

We conclude that the Council complied with § 1@530). We
encourage members of the public to pose their gumssfirst to a member
or the staff of the public body, as those individuean often address a
concern faster than we can through the Act's complarocedures.
Likewise, we suggest that public bodies might gamiloid complaints such
as these by documenting, in their minutes, theimmance with the
requirement.

2. Whether the Council permissibly met in closed sassvith the
lawyers and consultants it had engaged to advottatposition on
a transportation project

Complainant next alleges that the Council violateel Act by closing
the April 9 meeting to discuss matters that did faditwithin the statutory
provisions, or “exceptions,” on which the Counalied as authority for
excluding the public. When a public body’'s meetisgubject to the Act,
the public body may meet behind closed doors omlgiscuss one of the
fourteen subjects listed in 8 10-508(a). Furthmfore the public body
meets in closed session, its presiding officer nulistlose, on a written
statement, the exception that authorizes the ewclusf the public, the
topics to be discussed, and the public body’'s medso excluding the
public. 8 10-508(d). After the closed sessiom @mnthe minutes of its next
open session, the public body must provide a sumroamwhat actually
occurred in the closed session. § 10-509(c). Pubdidies must keep
minutes of all meetings, open or closed, subje¢h#&Act; closed-session
minutes are to be “sealed and not open to pubsipaantion.” § 10-509(b),
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(c). Nonetheless, sealed minutes are to be alaifab our inspection in
connection with a complaint under the Act. 8§ 1@-5(c)(2).

As relevant here, the Council prepared a writtéatement that
disclosed that the Council would close the Aprilnfeeting under two
exceptions: the one in 8§ 10-508(a)(7) for “consodf] with counsel to
obtain legal advice” and the one in § 10-508(aj{8)“consult[ing] with
staff, consultants, or other individuals about pegar potential litigation.”
For the 8§ 10-508(a)(7) “legal advice” exceptiore thouncil disclosed that
it would discuss Public Information Act “request®rh ACT and legal
advice related thereto.” For the § 10-508(a)(8ptémtial litigation”
exception, the Council disclosed that it would dsx “Purple Line
potential litigation, and legal advice related #ier” The Council stated
that it was closing the meeting “[tjo preserve tunfidentiality of the
discussions.”

The Council later reported on the events of tlesedl session in the
summary that it included in its minutes of the A®iopen session. The
Council apparently did not keep separate minutahefclosed session; its
attorney has advised our staff that the Councilpgetb the summary as
those minutes. The summary states that the ngeets closed under “8
10-508(a)(7) to consult with counsel to obtain legdvice on matters
related to the proposed Purple Line project andersatelated to Maryland
Public Information Act requests; and pursuant to..8 10-508(a)(8) to
consult with staff, consultants, or other indivitluabout potential litigation
related to the proposed Purple Line project.” e Touncil disclosed the
presence of the Town Attorney and the participatiop telephone, of
“Terrence Heubert of the law firm of Buchanan, Irsgdl & Clooney PC;
Matt Ginsberg of the law firm of Chambers, Conlon Hartwell; and
Robert Garagiola of the law firm of Alexander & @ler.”

Not all of the “law firms” identified in the summgaare law firms; not
every person listed as being “of” those firms idawyer. Buchanan,
Ingersoll & Clooney’s website describes the firmaa%$aw firm” and refers
to its “lawyers and government relations profesaisri Mr. Heubert is
listed there as a “government relations profes$iosad is not a lawyer.
Chambers, Conlon & Hartwell describes itself aggavernment relations
firm”; it is not a law firm, and Mr. Ginsberg is ha lawyer. Alexander &
Cleaver is a law firm; Mr. Garagiola is a lawyeAs for the relationships
among these firms and the Town, the Town contragtgd Buchanan,
Ingersoll & Clooney (“Buchanan”). In the contratttat Complainant
provided to us, Buchanan undertook to “provide Goreent Relations
services to the Town with respect to strategy dgwekent and
implementation of the Town Government Relationdiatives.” The
contract lists the other two firms as its “subcantors.” It thus appears
that the Council met with its lawyer, its lobbyisthd a lawyer and a
lobbyist who were “subcontractors.” As to the tomt of the discussions
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in the closed session, the Council, in its resppadds the information that
the Council “received legal advice on the EndangeBpecies Act as it
relates to the Purple Line” as well as on the Mamgll Public Information
Act.

Complainant questions whether the “potentiagdtion” and “legal
advice” exceptions extend to the Council’s disaussiwith members of a
firm that “would not be providing legal advice tieet Chevy Chase Town
Council.” Specifically, she alleges that if theu@ail “discussed lobbying
or any other topic with Buchanan and/or its twocaniractors during the
closed session on April 9, except as provided in§S®-508(a), then [the
Council] violated [the Act].” As we will explain, & conclude that the
subjects that the Council disclosed as the topics#tsoApril 9 closed
meeting fell within these two exceptions.

The “potential litigation” exception allows a pubbody to discuss a
particular matter with its “staff, consultants, @her individuals,” whether
or not the public body’s own lawyer is present. amy event, the Town
Attorney was there. While we have not had the sictato opine broadly
on whether the exception extends to consultatioite @bbyists about
potential litigation, we have construed the exeapto include discussions
about alternatives to litigation in a particularttea Seg¢ e.g, 1 OMCB
Opinions56, 60 (1994). The “legal advice” exception, vessér concluded,
requires the giving of legal advice by a lawyert ibaloes not preclude the
presence of people assisting the lawyer with arergtanding of the issues.
See, e.g.1 OMCB Opinionsl, 5 (1992); 8BOMCB Opinionsl61, 163-64
(2013).

Here, from the information provided to us, it apgethat the Council
met with lawyers to receive legal advice on twotiges and met with
lawyers and government relations consultants touds potential litigation
regarding the Purple Line. Those discussions vhin the exceptions
claimed. Had the meeting been attended only byGbencil and non-
lawyer “government relations professionals,” and ktze Council claimed
only the *“legal advice” exception, our conclusioromld have been
different. And, had the Council members used theetmg with the
Town’s lawyers and consultants to decide what mwsthe Council should
take with regard to the Purple Line, such a potigcussion would likely
have exceeded the bounds of both excepti@ee, e.g 6 OMCB Opinions
145, 149 (1995) (city council exceeded the scopethef legal advice
exception when, during the closed session in whicheard the city
attorney’s advice on regulating the use of the'sibpardwalk, it asked him
to draft an ordinance). Here, however, the Courad evidently
formulated its position on the Purple Line well dxef the April 9 meeting;
the March 20 opinion that the Compliance Board adlswn an earlier
complaint involved the Council’s interviews of owdls lawyers to advocate
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the position that the Council had decided to takee9 OMCB Opinionsat
100.

We add an observation about the Council’s docuatem of this
meeting. The adoption of a closed-session summaarhe minutes of a
closed session can be problematic, and it was @mudtic here. The two
forms of documentation serve different purposesianuost cases are not
interchangeable. A closed-session summary is deditp be public, and it
therefore contains only the information about asetb session that the
public body deems non-confidential. It serves las public’'s way of
determining whether the topics that the public ba@tyually discussed
matched the topics that the public body said thaould discuss in closed
session. From the summary, the public should bksable to broadly
ascertain whether the actual discussion fell witihi@ exceptions that the
public body claimed as a basis for excluding thblipu By contrast, true
minutes of a closed session are by design confalentinder the Act, they
are “sealed” and available to us only on the caodlithat we keep them
confidential—and ideally reflect the topics dissed in some detail.
Sealed minutes serve not just as a means by whelpublic body may
keep a confidential record of the session, but,asaol, more importantly
here, as the primary means by which we can deterrhia legality of a
closed meeting.See, e.¢g.8 OMCB Opinionsl76, 178 (2013) (explaining
the function of closed-session minutes). Sealenutas therefore should
specify the confidential matter in enough detail fas to determine
compliance. That the Council’'s summary did nofisafas closed-session
minutes is suggested by the Council’s elaboraboiy in its response, that
it had discussed Endangered Species Act issuestsiitbunsel.

Conclusion
From the information available to us, we concltitet the Council did
not violate the Act in either of the ways alleg@¢e encourage the Council
to document its closed sessions in sealed minutes.

Open Meetings Compliance Board

Monica J. Johnson, Esquire
Wanda Martinez, Esquire
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4 COMPLIANCE BOARD —AUTHORITY AND PROCEDURES-GENERALLY
¢ ANNOUNCEMENT OF VIOLATION FOUND BY COMPLIANCEBOARD,
SUFFICIENT

4 EXCEPTIONS PERMITTING CLOSED SESSIONS—LEGALADVICE, § 10-
508(a)(5) WITHIN EXCEPTION
¢ DISCUSSION WITH TOWN ATTORNEY

¢ EXCEPTIONS PERMITTING CLOSED SESSIONS—LITIGATION, § 10-
508(a)(8) WITHIN EXCEPTION
¢ DISCUSSION WITH COUNSEL AND LOBBYISTS REGARDING
ADVANCING POSITION ALREADY ADOPTED PUBLICLY

¢ MINUTES OF CLOSED SESSION— GENERALLY
¢ WRITTEN CLOSING STATEMENT PREPARED BEFORE A CLOSED
SESSION NOT A SUBSTITUTE FOR SEALED MINUTES OF THE
SESSION

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

July 23, 2014

Re: Town Council of the Town of Chevy Chase
Miriam Schoenbaum, Complainant

Miriam Schoenbaum (“Complainant”) alleges that Tlesvn Council of
the Town of Chevy Chase violated the Open Meetigs(the “Act”) in
two ways during the Council’'s April 9, 2014 meetingThe Town
responded and provided us with the relevant meelmgiments.

1. Whether the Council announced the issuance of 9 BI@@inions
99 (2014) at the next public meeting.

Complainant alleges that the Council violated phavision of the Act
that requires public bodies to announce violatiémsnd by this Board.
That provision, State Government Article 8§ 10-50Q,7provides, in
relevant part, as follows:

127



9 Official Opinions of the Compliance Board 127 (2014) 128

If the Board determines that a violation [of thet]Alsas
occurred: . . . at the next open meeting afterBbard has
issued its opinion, a member of the public bodyllsha
announce the violation and orally summarize thaiopi. .

On March 20, 2014, the Board issued an opiniohdbatained several
determinations that the Council had violated thet. Asee 9 OMCB
Opinions99 (2014): On April 4, the mayor announced the issuancéef t
opinion on the Town’s website. The Council's neogten meeting
occurred on April 9. The minutes of that meetirggrbt reflect any oral
announcement of the violations. From the minuBssnplainant infers that
the violations were not announced at the meetingesponse, the Council
informs us that the Mayor did announce the violaiat that meeting, and
it provided us with the statement she read.

We conclude that the Council complied with § 1@530). We
encourage members of the public to pose their gumssfirst to a member
or the staff of the public body, as those individuean often address a
concern faster than we can through the Act's complarocedures.
Likewise, we suggest that public bodies might gamiloid complaints such
as these by documenting, in their minutes, theimmance with the
requirement.

2. Whether the Council permissibly met in closed sassvith the
lawyers and consultants it had engaged to advottatposition on
a transportation project

Complainant next alleges that the Council violateel Act by closing
the April 9 meeting to discuss matters that did faditwithin the statutory
provisions, or “exceptions,” on which the Counalied as authority for
excluding the public. When a public body’'s meetisgubject to the Act,
the public body may meet behind closed doors omlgiscuss one of the
fourteen subjects listed in 8 10-508(a). Furthmfore the public body
meets in closed session, its presiding officer nulistlose, on a written
statement, the exception that authorizes the ewclusf the public, the
topics to be discussed, and the public body’'s medso excluding the
public. 8 10-508(d). After the closed sessiom @mnthe minutes of its next
open session, the public body must provide a sumroamwhat actually
occurred in the closed session. § 10-509(c). Pubdidies must keep
minutes of all meetings, open or closed, subje¢h#&Act; closed-session
minutes are to be “sealed and not open to pubsipaantion.” § 10-509(b),

! Our opinions are posted ftp://www.oag.state.md.us/Opengov/Openmeetings
/board.htm
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(c). Nonetheless, sealed minutes are to be alaifab our inspection in
connection with a complaint under the Act. 8§ 1@-5(c)(2).

As relevant here, the Council prepared a writtéatement that
disclosed that the Council would close the Aprilnfeeting under two
exceptions: the one in 8§ 10-508(a)(7) for “consodf] with counsel to
obtain legal advice” and the one in § 10-508(aj{8)“consult[ing] with
staff, consultants, or other individuals about pegar potential litigation.”
For the 8§ 10-508(a)(7) “legal advice” exceptiore thouncil disclosed that
it would discuss Public Information Act “request®rh ACT and legal
advice related thereto.” For the § 10-508(a)(8ptémtial litigation”
exception, the Council disclosed that it would dsx “Purple Line
potential litigation, and legal advice related #ier” The Council stated
that it was closing the meeting “[tjo preserve tunfidentiality of the
discussions.”

The Council later reported on the events of tlesedl session in the
summary that it included in its minutes of the A®iopen session. The
Council apparently did not keep separate minutahefclosed session; its
attorney has advised our staff that the Councilpgetb the summary as
those minutes. The summary states that the ngeets closed under “8
10-508(a)(7) to consult with counsel to obtain legdvice on matters
related to the proposed Purple Line project andersatelated to Maryland
Public Information Act requests; and pursuant to..8 10-508(a)(8) to
consult with staff, consultants, or other indivitluabout potential litigation
related to the proposed Purple Line project.” e Touncil disclosed the
presence of the Town Attorney and the participatiop telephone, of
“Terrence Heubert of the law firm of Buchanan, Irsgdl & Clooney PC;
Matt Ginsberg of the law firm of Chambers, Conlon Hartwell; and
Robert Garagiola of the law firm of Alexander & @ler.”

Not all of the “law firms” identified in the summgaare law firms; not
every person listed as being “of” those firms idawyer. Buchanan,
Ingersoll & Clooney’s website describes the firmaa%$aw firm” and refers
to its “lawyers and government relations profesaisri Mr. Heubert is
listed there as a “government relations profes$iosad is not a lawyer.
Chambers, Conlon & Hartwell describes itself aggavernment relations
firm”; it is not a law firm, and Mr. Ginsberg is ha lawyer. Alexander &
Cleaver is a law firm; Mr. Garagiola is a lawyeAs for the relationships
among these firms and the Town, the Town contragtgd Buchanan,
Ingersoll & Clooney (“Buchanan”). In the contratttat Complainant
provided to us, Buchanan undertook to “provide Goreent Relations
services to the Town with respect to strategy dgwekent and
implementation of the Town Government Relationdiatives.” The
contract lists the other two firms as its “subcantors.” It thus appears
that the Council met with its lawyer, its lobbyisthd a lawyer and a
lobbyist who were “subcontractors.” As to the tomt of the discussions
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in the closed session, the Council, in its resppadds the information that
the Council “received legal advice on the EndangeBpecies Act as it
relates to the Purple Line” as well as on the Mamgll Public Information
Act.

Complainant questions whether the “potentiagdtion” and “legal
advice” exceptions extend to the Council’s disaussiwith members of a
firm that “would not be providing legal advice tieet Chevy Chase Town
Council.” Specifically, she alleges that if theu@ail “discussed lobbying
or any other topic with Buchanan and/or its twocaniractors during the
closed session on April 9, except as provided in§S®-508(a), then [the
Council] violated [the Act].” As we will explain, & conclude that the
subjects that the Council disclosed as the topics#tsoApril 9 closed
meeting fell within these two exceptions.

The “potential litigation” exception allows a pubbody to discuss a
particular matter with its “staff, consultants, @her individuals,” whether
or not the public body’s own lawyer is present. amy event, the Town
Attorney was there. While we have not had the sictato opine broadly
on whether the exception extends to consultatioite @bbyists about
potential litigation, we have construed the exeapto include discussions
about alternatives to litigation in a particularttea Seg¢ e.g, 1 OMCB
Opinions56, 60 (1994). The “legal advice” exception, vessér concluded,
requires the giving of legal advice by a lawyert ibaloes not preclude the
presence of people assisting the lawyer with arergtanding of the issues.
See, e.g.1 OMCB Opinionsl, 5 (1992); 8BOMCB Opinionsl61, 163-64
(2013).

Here, from the information provided to us, it apgethat the Council
met with lawyers to receive legal advice on twotiges and met with
lawyers and government relations consultants touds potential litigation
regarding the Purple Line. Those discussions vhin the exceptions
claimed. Had the meeting been attended only byGbencil and non-
lawyer “government relations professionals,” and ktze Council claimed
only the *“legal advice” exception, our conclusioromld have been
different. And, had the Council members used theetmg with the
Town’s lawyers and consultants to decide what mwsthe Council should
take with regard to the Purple Line, such a potigcussion would likely
have exceeded the bounds of both excepti@ee, e.g 6 OMCB Opinions
145, 149 (1995) (city council exceeded the scopethef legal advice
exception when, during the closed session in whicheard the city
attorney’s advice on regulating the use of the'sibpardwalk, it asked him
to draft an ordinance). Here, however, the Courad evidently
formulated its position on the Purple Line well dxef the April 9 meeting;
the March 20 opinion that the Compliance Board adlswn an earlier
complaint involved the Council’s interviews of owdls lawyers to advocate
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the position that the Council had decided to takee9 OMCB Opinionsat
100.

We add an observation about the Council’s docuatem of this
meeting. The adoption of a closed-session summaarhe minutes of a
closed session can be problematic, and it was @mudtic here. The two
forms of documentation serve different purposesianuost cases are not
interchangeable. A closed-session summary is deditp be public, and it
therefore contains only the information about asetb session that the
public body deems non-confidential. It serves las public’'s way of
determining whether the topics that the public ba@tyually discussed
matched the topics that the public body said thaould discuss in closed
session. From the summary, the public should bksable to broadly
ascertain whether the actual discussion fell witihi@ exceptions that the
public body claimed as a basis for excluding thblipu By contrast, true
minutes of a closed session are by design confalentinder the Act, they
are “sealed” and available to us only on the caodlithat we keep them
confidential—and ideally reflect the topics dissed in some detail.
Sealed minutes serve not just as a means by whelpublic body may
keep a confidential record of the session, but,asaol, more importantly
here, as the primary means by which we can deterrhia legality of a
closed meeting.See, e.¢g.8 OMCB Opinionsl76, 178 (2013) (explaining
the function of closed-session minutes). Sealenutas therefore should
specify the confidential matter in enough detail fas to determine
compliance. That the Council’'s summary did nofisafas closed-session
minutes is suggested by the Council’s elaboraboiy in its response, that
it had discussed Endangered Species Act issuestsiitbunsel.

Conclusion
From the information available to us, we concltitet the Council did
not violate the Act in either of the ways alleg@¢e encourage the Council
to document its closed sessions in sealed minutes.

Open Meetings Compliance Board

Monica J. Johnson, Esquire
Wanda Martinez, Esquire
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4 COMPLIANCE BOARD —AUTHORITY AND PROCEDURES-GENERALLY
¢ ANNOUNCEMENT OF VIOLATION FOUND BY COMPLIANCEBOARD,
SUFFICIENT

4 EXCEPTIONS PERMITTING CLOSED SESSIONS—LEGALADVICE, § 10-
508(a)(5) WITHIN EXCEPTION
¢ DISCUSSION WITH TOWN ATTORNEY

¢ EXCEPTIONS PERMITTING CLOSED SESSIONS—LITIGATION, § 10-
508(a)(8) WITHIN EXCEPTION
¢ DISCUSSION WITH COUNSEL AND LOBBYISTS REGARDING
ADVANCING POSITION ALREADY ADOPTED PUBLICLY

¢ MINUTES OF CLOSED SESSION— GENERALLY
¢ WRITTEN CLOSING STATEMENT PREPARED BEFORE A CLOSED
SESSION NOT A SUBSTITUTE FOR SEALED MINUTES OF THE
SESSION

*Topic headings correspond to those in the Opinionsidex (2010 edition) at
http://www.oag.state.md.us/opengov/openmeetings/appdf

July 23, 2014

Re: Town Council of the Town of Chevy Chase
Miriam Schoenbaum, Complainant

Miriam Schoenbaum (“Complainant”) alleges that Tlesvn Council of
the Town of Chevy Chase violated the Open Meetigs(the “Act”) in
two ways during the Council’'s April 9, 2014 meetingThe Town
responded and provided us with the relevant meelmgiments.

1. Whether the Council announced the issuance of 9 BI@@inions
99 (2014) at the next public meeting.

Complainant alleges that the Council violated phavision of the Act
that requires public bodies to announce violatiémsnd by this Board.
That provision, State Government Article 8§ 10-50Q,7provides, in
relevant part, as follows:
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If the Board determines that a violation [of thet]Alsas
occurred: . . . at the next open meeting afterBbard has
issued its opinion, a member of the public bodyllsha
announce the violation and orally summarize thaiopi. .

On March 20, 2014, the Board issued an opiniohdbatained several
determinations that the Council had violated thet. Asee 9 OMCB
Opinions99 (2014): On April 4, the mayor announced the issuancéef t
opinion on the Town’s website. The Council's neogten meeting
occurred on April 9. The minutes of that meetirggrbt reflect any oral
announcement of the violations. From the minuBssnplainant infers that
the violations were not announced at the meetingesponse, the Council
informs us that the Mayor did announce the violaiat that meeting, and
it provided us with the statement she read.

We conclude that the Council complied with § 1@530). We
encourage members of the public to pose their gumssfirst to a member
or the staff of the public body, as those individuean often address a
concern faster than we can through the Act's complarocedures.
Likewise, we suggest that public bodies might gamiloid complaints such
as these by documenting, in their minutes, theimmance with the
requirement.

2. Whether the Council permissibly met in closed sassvith the
lawyers and consultants it had engaged to advottatposition on
a transportation project

Complainant next alleges that the Council violateel Act by closing
the April 9 meeting to discuss matters that did faditwithin the statutory
provisions, or “exceptions,” on which the Counalied as authority for
excluding the public. When a public body’'s meetisgubject to the Act,
the public body may meet behind closed doors omlgiscuss one of the
fourteen subjects listed in 8 10-508(a). Furthmfore the public body
meets in closed session, its presiding officer nulistlose, on a written
statement, the exception that authorizes the ewclusf the public, the
topics to be discussed, and the public body’'s medso excluding the
public. 8 10-508(d). After the closed sessiom @mnthe minutes of its next
open session, the public body must provide a sumroamwhat actually
occurred in the closed session. § 10-509(c). Pubdidies must keep
minutes of all meetings, open or closed, subje¢h#&Act; closed-session
minutes are to be “sealed and not open to pubsipaantion.” § 10-509(b),

! Our opinions are posted ftp://www.oag.state.md.us/Opengov/Openmeetings
/board.htm
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(c). Nonetheless, sealed minutes are to be alaifab our inspection in
connection with a complaint under the Act. 8§ 1@-5(c)(2).

As relevant here, the Council prepared a writtéatement that
disclosed that the Council would close the Aprilnfeeting under two
exceptions: the one in 8§ 10-508(a)(7) for “consodf] with counsel to
obtain legal advice” and the one in § 10-508(aj{8)“consult[ing] with
staff, consultants, or other individuals about pegar potential litigation.”
For the 8§ 10-508(a)(7) “legal advice” exceptiore thouncil disclosed that
it would discuss Public Information Act “request®rh ACT and legal
advice related thereto.” For the § 10-508(a)(8ptémtial litigation”
exception, the Council disclosed that it would dsx “Purple Line
potential litigation, and legal advice related #ier” The Council stated
that it was closing the meeting “[tjo preserve tunfidentiality of the
discussions.”

The Council later reported on the events of tlesedl session in the
summary that it included in its minutes of the A®iopen session. The
Council apparently did not keep separate minutahefclosed session; its
attorney has advised our staff that the Councilpgetb the summary as
those minutes. The summary states that the ngeets closed under “8
10-508(a)(7) to consult with counsel to obtain legdvice on matters
related to the proposed Purple Line project andersatelated to Maryland
Public Information Act requests; and pursuant to..8 10-508(a)(8) to
consult with staff, consultants, or other indivitluabout potential litigation
related to the proposed Purple Line project.” e Touncil disclosed the
presence of the Town Attorney and the participatiop telephone, of
“Terrence Heubert of the law firm of Buchanan, Irsgdl & Clooney PC;
Matt Ginsberg of the law firm of Chambers, Conlon Hartwell; and
Robert Garagiola of the law firm of Alexander & @ler.”

Not all of the “law firms” identified in the summgaare law firms; not
every person listed as being “of” those firms idawyer. Buchanan,
Ingersoll & Clooney’s website describes the firmaa%$aw firm” and refers
to its “lawyers and government relations profesaisri Mr. Heubert is
listed there as a “government relations profes$iosad is not a lawyer.
Chambers, Conlon & Hartwell describes itself aggavernment relations
firm”; it is not a law firm, and Mr. Ginsberg is ha lawyer. Alexander &
Cleaver is a law firm; Mr. Garagiola is a lawyeAs for the relationships
among these firms and the Town, the Town contragtgd Buchanan,
Ingersoll & Clooney (“Buchanan”). In the contratttat Complainant
provided to us, Buchanan undertook to “provide Goreent Relations
services to the Town with respect to strategy dgwekent and
implementation of the Town Government Relationdiatives.” The
contract lists the other two firms as its “subcantors.” It thus appears
that the Council met with its lawyer, its lobbyisthd a lawyer and a
lobbyist who were “subcontractors.” As to the tomt of the discussions
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in the closed session, the Council, in its resppadds the information that
the Council “received legal advice on the EndangeBpecies Act as it
relates to the Purple Line” as well as on the Mamgll Public Information
Act.

Complainant questions whether the “potentiagdtion” and “legal
advice” exceptions extend to the Council’s disaussiwith members of a
firm that “would not be providing legal advice tieet Chevy Chase Town
Council.” Specifically, she alleges that if theu@ail “discussed lobbying
or any other topic with Buchanan and/or its twocaniractors during the
closed session on April 9, except as provided in§S®-508(a), then [the
Council] violated [the Act].” As we will explain, & conclude that the
subjects that the Council disclosed as the topics#tsoApril 9 closed
meeting fell within these two exceptions.

The “potential litigation” exception allows a pubbody to discuss a
particular matter with its “staff, consultants, @her individuals,” whether
or not the public body’s own lawyer is present. amy event, the Town
Attorney was there. While we have not had the sictato opine broadly
on whether the exception extends to consultatioite @bbyists about
potential litigation, we have construed the exeapto include discussions
about alternatives to litigation in a particularttea Seg¢ e.g, 1 OMCB
Opinions56, 60 (1994). The “legal advice” exception, vessér concluded,
requires the giving of legal advice by a lawyert ibaloes not preclude the
presence of people assisting the lawyer with arergtanding of the issues.
See, e.g.1 OMCB Opinionsl, 5 (1992); 8BOMCB Opinionsl61, 163-64
(2013).

Here, from the information provided to us, it apgethat the Council
met with lawyers to receive legal advice on twotiges and met with
lawyers and government relations consultants touds potential litigation
regarding the Purple Line. Those discussions vhin the exceptions
claimed. Had the meeting been attended only byGbencil and non-
lawyer “government relations professionals,” and ktze Council claimed
only the *“legal advice” exception, our conclusioromld have been
different. And, had the Council members used theetmg with the
Town’s lawyers and consultants to decide what mwsthe Council should
take with regard to the Purple Line, such a potigcussion would likely
have exceeded the bounds of both excepti@ee, e.g 6 OMCB Opinions
145, 149 (1995) (city council exceeded the scopethef legal advice
exception when, during the closed session in whicheard the city
attorney’s advice on regulating the use of the'sibpardwalk, it asked him
to draft an ordinance). Here, however, the Courad evidently
formulated its position on the Purple Line well dxef the April 9 meeting;
the March 20 opinion that the Compliance Board adlswn an earlier
complaint involved the Council’s interviews of owdls lawyers to advocate
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the position that the Council had decided to takee9 OMCB Opinionsat
100.

We add an observation about the Council’s docuatem of this
meeting. The adoption of a closed-session summaarhe minutes of a
closed session can be problematic, and it was @mudtic here. The two
forms of documentation serve different purposesianuost cases are not
interchangeable. A closed-session summary is deditp be public, and it
therefore contains only the information about asetb session that the
public body deems non-confidential. It serves las public’'s way of
determining whether the topics that the public ba@tyually discussed
matched the topics that the public body said thaould discuss in closed
session. From the summary, the public should bksable to broadly
ascertain whether the actual discussion fell witihi@ exceptions that the
public body claimed as a basis for excluding thblipu By contrast, true
minutes of a closed session are by design confalentinder the Act, they
are “sealed” and available to us only on the caodlithat we keep them
confidential—and ideally reflect the topics dissed in some detail.
Sealed minutes serve not just as a means by whelpublic body may
keep a confidential record of the session, but,asaol, more importantly
here, as the primary means by which we can deterrhia legality of a
closed meeting.See, e.¢g.8 OMCB Opinionsl76, 178 (2013) (explaining
the function of closed-session minutes). Sealenutas therefore should
specify the confidential matter in enough detail fas to determine
compliance. That the Council’'s summary did nofisafas closed-session
minutes is suggested by the Council’s elaboraboiy in its response, that
it had discussed Endangered Species Act issuestsiitbunsel.

Conclusion
From the information available to us, we concltitet the Council did
not violate the Act in either of the ways alleg@¢e encourage the Council
to document its closed sessions in sealed minutes.

Open Meetings Compliance Board

Monica J. Johnson, Esquire
Wanda Martinez, Esquire



